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GTryARAT NATIONAL LAW UNIVERSITY
SILVASSA CAMPT]S

Course: Cornparative Public Law/ Syrterns of
Governance Sernester- I (Batchr 2023-24)

End Semester Examination: October 2023 (LLM)

f)ate:27 October, 2023

Duration:3 hours Max. Marks: 50
Instructions:

. Rcad the questions properly and write the answers in tl'rc girren answer book.

. Do not write anything oc the question paper.

. The tespecfivcr mark-. for eacb questions nrc indicated in l-ine.

. Indicat-c correct question numbers in front of the aflswer.

. No questions or clarihcation can be sor-rg5lrt during the e xlt:lr period, answer as it is, gjving reason, if any.

. Bare Act is not allowed.

. !!'orr1 Limit 10 N,Iarks: l0i)'words

(Answer Any Five)

QD "V/bik euerybodlt rengruises the necessitl of the dffusion of constitutional noraliytfor the peaceful working of a
democratic constitution, tbere are two things interconnected with it which are not, unfortunatell, generalljt recognised. One is
that theform of administration has a close connection with theform of tbe Constitution. Tbeform of the adninistration must
be appropiate to and in the same sense as theforrz of the Constitution. The other is tbat it is petrtctfi possibk to peraert the

Constitution, uttbout changing its fomn b1t merefi changing tbe form of the administration and to make it inconsistent and
opposed to tbe spiit of the Constitution. Itfollows that it is onll wbere people are saturated with constitutional moralifl, sucb

as the one desnibed b1 Crote tbe historian, that one can take the risk of omiaing fmm the corustitution details of
adminislration and leauing it for the legtslature to presnibe them. Tbe questioru is, can we presxtme such a dffision of
constitutional moraliry? Con$itutional morali$ is not a natural sentiment. It bas to be rultiaated. lWe must realise that our
people hauelet to learn it."

-Speech by B. R. Ambedkar, Constituent Assembly of India, 4 November 7948, tn Constituent Assemblt
Debates (Volume 7)

Discuss the above-mentioned statement with the help of the latest case laws highlighting the history,
signi{icance and iregularities in implementing consd.tution al morahty.

Matks L0

Q2) "Methods of amendment not declared orformallt arcepted fui the legal ysten malt be more ffictiue than those that are

-fo*nlb announced. The ruature of constitutional amendment and constitutional cbange, Ihe methods fui which change takes
place, and the circumstances in whicb amendment or change is appropriate witt att difer dependtng on the legttimary,

ffirtiuenesqlustice,'history, and otber contingendes of the existing Constitution and institutions of the legal ystem in
qaeslion".

Do you agtee with this statement? Discuss about the gap between formally recognised and infotmally
effective methods of constitutional amendment. Marks 10
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Q3) The development of Canadtan Fedetalism has been in striking contrast with that of the American
Federalism. The United States of America, which was once regarded as the home of classical fedetalism,
has developed sttong centripetal tendencies in the course of time, and today, the functional reality does
not accord with the classical fedetal theory. On the other hand, inCmada, the centet designed to be sftong
has tumed out to be restricted in mainly dealingwith the socio-economic ptoblems of the fast-developing
economy.
Do you think these issues pdmarily happened due to difficulties in formaliy amending the Constitution?
Explain the role of Judiciary in Canada and in USA in developing extensive iurisprudence in federative
disputes' 

Marks 10

Q4) "Non enactment of law defining the scope of tortious liability of the state has proved to be a blessing
in disguise in the long run. Had such a law been enacted, the law in the area would have been circumscribed
within the narrow confines of the statutorry provisions of the enacted law. Absence of legislation in the
area of tott law in India gave afl oppotunity fot the full play of judicial creativity arrd the supreme court
has thus been able to ftansform at archa)c law conceming state tortious liability into a very liberal law
favodng the citizen vis-i-vis st?te."
Analyse this statement with the help of judicial decisions and compare it with the development of tord.ous
liability of the state in the United Kingdom after the enactment of the Ctown Proceeding Act of 7947 .

Matks 10

Q5) .....This Court held that the "Govemor canflot decide whethet,the Council of Ministers has lost the
confi.dence of the Flouse and this has to be determined on the floor of the House. This Court apptovingly
tefered to the Report of the five-member Committee of Governors which recommended that when a

Governot is satisfied 'by whatever process or means' that the Government no longer enioys the suppott
of the majoity, they should ask the Chief Minister to prove their majodty on the floor of the Assembly."
B P Jeevan Reddy, J hetd that loss of confidence by a government is an objective fact which has to be

ascertained only on the floor of the House:

"[...] The Constitution does not create an obligation that the politicalparty fotming the ministry should
necessadly have amiloity in the Legislature. Minority Governments are not unknown. What is necessary

is that that Government should enjoy the confidence of the House. This aspect does not apper to have

been kept in mind by the Governor. Secondly and more impotantly, whethet the Council of Ministers
has lost the confidence of the House is not a m^ttet to be detetmined by the Govemor or for that matter
anywhere else except the floot of the House. The princrple of democtacy undedying out Constitution
necessardy means that zny such question should be decided on the floor of the House. The House is the
place where the democtacy is in action. It is not fot the Govetnor to detetmine the said question on his

owlr or on his own verifi.cation. This is not 
^ 

maffer within his subjective satisfaction. It is an objective
fact capable of being established on the floor of the House. [...]"

Subhash Desai v. Principal Secretary, Govemor of Maharashta & Ors Q022)

Explain with the help of the above-mentioned case and other relevant cases, the principte of Collective
Ministerial Responsibility and the powet of Governor to call for a floor test to prove the majority in the
house.

Marks L0
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e6),,. . .If the jutliiarT does not exercise restrainr and oaer-stretches its limits there is bound to be a reactionfmm politiciarus

and others. The politicians wi// then step in and cartail the powers, 0r eaen tbe indrpendence, of the jadiciary..... In the name

ofjudicial actiism,judges cannot cmss their limits and try to take oaerfunctions that belongto olher state otgans--"

Aravali Golf Club andanother t) Chander Hass and another (2008)

In the above-mentioned cuse, arethe judges ,tgoing fot a "submissive iudiciary" under the garb of judicial

restraint? Do you think a bold and active judiciary is a sine qua non for a healthy democracy? Explain.

Marks 10
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